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A NOTE ON NAVIGATING THIS RESOURCE

The various sections of this Resource are hyperlinked, through the Table of Contents and within the
document, for easier navigation. The Table of Contents will link the reader to specific sections, and at
the conclusion of each lettered section, there will be a link back to the Table of Contents. Additionally,
there are multiple cross-references with links throughout that allow for jumping between sections.
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INTRODUCTION

Elder abuse cases often call on prosecutors to utilize investigative and prosecutorial skills that cross over many areas of
specialty, including fraud and other financial crimes, child abuse and neglect, domestic violence, and sexual abuse. Crimes of
elder abuse often co-occur, so it is not uncommon for a case to include theft crimes along with abuse and/or neglect as well
as infliction of emotional or psychological abuse. In some cases, financial exploitation may be the motive for other forms of
abuse or neglect. Understanding the potential connections between forms of abuse may help prosecutors create stronger,
more comprehensive cases, and also address the full spectrum of perpetrators’ behaviors.! As a result, prosecutors must not
only be alert to indications of all forms of abuse that may be part of an overall pattern of abuse or neglect, but must also col-
laborate with other prosecutors and professionals who have expertise in relevant areas. Elder abuse cases are different from
other kinds of cases in their complexities and frequent recurring issues, including: dynamics between the parties; commis-
sion by multiple perpetrators, settings of abuse; issues of health and mortality; current and prior decisional capacity; types of
evidence; establishing causation; dealing with elderly defendants, and ageism. Many outside entities, such as Adult Protective
Services (APS), the Long-Term Care Ombudsman (LTCO), aging services, and licensing and regulatory agencies, may conduct
separate concurrent investigations; interview victims, perpetrators, and witnesses; collect evidence; or initiate cases.

This Prosecutors’ Resource is designed to assist with investigating and prosecuting cases involving abuse, neglect, and
financial exploitation of an older victim. Due to the prevalence of elder abuse committed by individuals known to the
victim who are often in a position or relationship of trust, this Resource will focus on cases involving nonstranger perpe-
trators.” Additionally, this Resource will briefly address abuse committed in facility settings but will focus primarily on
abuse committed within the community where older adults reside and abuse most often occurs. Much of the information,
however, is applicable to cases no matter the setting.3

This Resource will define and identify elder abuse and will provide strategies and tools for prosecutors to assist in eval-
uating, investigating, charging, prosecuting, and resolving cases intended to protect victims from further harm and hold
offenders appropriately accountable. It is divided into two parts:

Part One: Overview of Elder Abuse provides foundational knowledge needed to handle an elder abuse case. It begins by
defining elder abuse, including the various forms and co-occurrence of crimes. Part One further discusses the character-
istics of elder abuse victims and perpetrators, the aging body, and issues of competency and capacity that will all inform
prosecutors’ decision-making in cases and interactions with victims.

Part Two: Prosecuting Elder Abuse discusses strategies for working with older victims in elder abuse cases and ad-
dresses the individual steps and considerations for prosecuting elder abuse cases, beginning with the initial interview
and investigation (including strategies for charging) through sentencing.

Table of Contents

1 For example, a beneficiary under a will may act to hasten the victim’s death, or a theft of assets could leave the victim with insufficient funds
to pay for food, medicine, or utilities.

2 “[S]trangers accounted for only about 8% of recent emotional mistreatment episodes, compared to 25% by romantic partners/ex partners,
and 18% by children or grandchildren and the rest by acquaintances;” family members accounted for 76% of the physical abuse committed
against older adults; “family members accounted for 52% of the most recent [sexual] assaults (spouses 40%), and strangers accounted for
only 3%.” Ron Acierno, et al., Prevalence and Correlates of Emotional, Physical, Sexual, and Financial Abuse and Potential Neglect in the United
States: The National Elder Mistreatment Study, 100(2) AM. ]. PuB. HEALTH 292-97 (2010).

3 Abuse committed within a facility can be perpetrated by family, friends of the victim who visit, or by those associated with the facility—staff,
volunteers, and other residents.
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PART ONE: OVERVIEW OF ELDER ABUSE

A. DEFINING ELDER ABUSE

Elder abuse has been defined as “physical, sexual or psychological abuse, as well as neglect, abandonment and finan-
cial exploitation of an older* person by another person or entity, that occurs in any setting, either in a relationship
where there is an expectation of trust and/or when an older person is targeted based on age or disability.”® This defi-
nition distinguishes between illegal acts that happened to be committed against older persons and those where there
is a unique relationship or dynamic between victims and their abusers or where an older person is targeted.

Elder abuse occurs in a variety of forms and acts, committed against older adults, by one or more individuals, corpo-
rations, and other entities, in any location in which the elder may be located, including the elder’s home, community
setting, or a facility. Perpetrators may commit abuse:

e In arelationship in which there is a societal expectation of trust, such as caregivers, family, intimate partners,
fiduciaries, faith community members; and/or

e When the elder is targeted because of a real or perceived vulnerability, such as frailty, cognitive impairment, or
physical disability (and therefore less likely to report, fight back, understand what has happened, or be a credi-
ble witness). This category includes some scams where there is proof the victim was targeted because of these
characteristics.

This Prosecutors’ Resource uses the term “elder abuse,” but some jurisdictions categorize these cases as those involving
“vulnerable, dependent, or impaired” adults.® Individual jurisdictions define elder abuse quite differently; some do not
have a specific crime of elder abuse, while others consider all crimes against elders to be “elder abuse,” irrespective of
the relationship between victim and suspect.

The following forms of abuse will be addressed throughout this Resource:

e Physical abuse
¢ Sexual abuse

4 MARIE THERESE CONNOLLY, BONNIE BRANDL & RiSA BRECKMAN, THE ELDER JUSTICE ROADMAP: A STAKEHOLDER INITIATIVE TO RESPOND TO AN
EMERGING HEALTH, JUSTICE, FINANCIAL AND SOCIAL CRISIS 3 (2013), https://www.justice.gov/file/852856 /download [hereinafter
Elder Justice Roadmap]. The Roadmap definition does not define a specific age for when a person becomes “elderly.” Federal law, however,
uses several different ages for “elder” status; for example, The Older Americans Act uses age 60; Social Security uses age 65; the Office on
Violence Against Women'’s Later Life grants program uses age 50. 42 U.S.C.A. § 3002; 42 U.S.C.A. § 1396d; Grant Programs, DEPARTMENT OF
JUSTICE, https://www.justice.gov/ovw/grant-programs (last visited Aug. 10, 2016). United States jurisdictions and tribes use a variety of ages
for their laws as well, and still some jurisdictions do not use an age-based definition at all for crimes and reporting laws. Instead, these juris-
dictions use a “vulnerable adult” standard for all adults age 18 and older. Vulnerable adult (also called at-risk; dependent, and impaired adult)
statutes typically apply when the person has a significant developmental, cognitive, or physical disability which affects the person’s ability
to meet basic needs and/or protect legal rights. Still others may require age 60 or older and vulnerability. See, e.g., N.Y. PENAL Law § 260.31;
WasH. REvV. CODE ANN. § 9A.44.010; TENN. CODE ANN. § 39-14-111.

5 ELDER JUSTICE ROADMAP, supra note 4. This Roadmap definition is not a legal definition but a framework for understanding and differentiating
elder abuse from all crimes committed against older persons.

6  Definitions vary across jurisdictions and prosecutors should review statutes in their jurisdiction. See, e.g., ALA.CODE § 13A-6-191, CONN. GEN.
STAT. ANN. § 53a-320, FL. STAT. ANN. 825.101, 720 ILL. COMP. STAT. ANN. 5/17-56 (defining elderly, elder, or older as person/adult as someone
who is 60 years of age or older); CAL. PENAL CODE § 11174.4, GA. CODE ANN. § 16-5-100, N.C. GEN. STAT. ANN. § 14-32.3, TEX. PENAL CODE ANN.
§ 22.04 (defining elderly, elder, or older as person/adult as someone who is 65 years of age or older); ALASKA STAT. § 11.51.220, D.C. CODE
§ 22-932, IDAHO CODE ANN. § 18-1505, MINN. STAT. ANN. 609.232, WASH. REV. CODE ANN. § 609.232 (defining vulnerable adult, generally, as
someone who is 18 years or older and who, because of a physical or mental impairment, requires assistance). Prosecutors should also look to
mental condition, emotional frailty/stability, physical status, financial situation and level of dependence, access to medical care, living situa-
tion, provider of food and daily needs, etc.

© 2017 AEquitas. All Rights Reserved.
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e Emotional /psychological abuse
e Neglect

e Abandonment

e Financial exploitation

Because of the complexity and challenges involved in financial exploitation, those cases will be discussed in more detail
in the next section as well as throughout this Resource. Domestic abuse in later life frequently occurs and may incorpo-
rate all of the forms of abuse listed above. It will be discussed throughout this Resource. Prosecutors should remember
that elder abuse can be perpetrated by an intimate partner, family member, or third party.

1. Financial Exploitation

Financial exploitation, also referred to as financial abuse, is defined as the “illegal or improper use of an elder’s funds,
property, or assets.”” It includes acts or a taking for which the victim is unable to give legal consent or of which the
victim is unaware; abuse of a fiduciary relationship; and situations in which a victim’s consent is the result of fraud
or deceit, coercion, threats or violence, manipulation, subterfuge, duress, or undue influence.? Financial exploitation
typically includes a process consisting of a series of events rather than a single incident. When there is not an existing
relationship of trust between the victim and suspect, there may be a period of “grooming” prior to the taking (e.g.,
“sweetheart scams”). Other forms of abuse may include specific methods used (e.g., use of physical abuse to accom-
plish the taking or obtaining of the victim’s “consent”) or outcomes (e.g., caregiver takes victim’s money and neglects
victim by not providing needed medications or medical care). Financial abuse frequently co-occurs with other forms

of elder abuse, making it critical to screen for other crimes and forms of elder abuse.

Jurisdictions vary considerably in how they criminalize financial exploitation crimes. Some states have enacted
specific financial exploitation crimes for acts against elder or vulnerable adults.’ Other states have created sentence
enhancements or aggravators that increase sentences when financial crimes are committed against elders and/or
vulnerable adults.® Whether special crimes or enhancements have been enacted, financial exploitation crimes can
usually be prosecuted under a state’s various theft crimes.!

Financial exploitation is the most common form of elder abuse!? and can involve many kinds of conduct committed
by a wide array of offenders. The United States Government Accountability Office has suggested the categories in
Table 1 to illustrate the breadth of financial abuse.!?

Types of Abuse, NATIONAL CENTER ON ELDER ABUSE, https://ncea.acl.gov/FAQ/abusetypes.html (last visited Aug. 3, 2016).
Candace |. Heisler, Elder Abuse, in VicTIMS OF CRIME 161 (R. C. Davis, A.J. Lurigio, & S. Herman eds., 2013).
See, e.g., ALA. CODE ANN. § 13A-6-195; IDAHO CODE ANN. § 18-1505; 720 ILL. COMP. STAT. ANN. 5/17-56.
0 See, e.g. ARIZ. REV. STAT. ANN. § 13-702; NEV. REV. STAT. § 193.167; see also Carolyn Dessin, Financial Abuse of the Elderly: Is the Solution a Prob-
lem? 34 MCGEORGE L. REV. 267, 289 (Winter 2003).
11 Margaret M. Landrey & Monique C.M. Leahy, Proof of Elder Abuse in Civil and Criminal Actions, 118 AM. JUR. PROOF OF FACTS 3D 297, §18 (Aug. 2016).
12 SHELLY L. JACKSON & THOMAS L. HAFEMEISTER, UNIVERSITY OF VIRGINIA, FINANCIAL ABUSE OF ELDERLY PEOPLE VS. OTHER FORMS OF EL-
DER ABUSE: ASSESSING THEIR DYNAMICS, RiSK FACTORS, AND SOCIETY’S RESPONSE (Aug. 2010), https://www.ncjrs.gov/pdffiles1/nij/
grants/233613.pdf.
13 U.S. GOVERNMENT ACCOUNTABILITY OFFICE NATIONAL STRATEGY NEEDED TO EFFECTIVELY COMBAT ELDER FINANCIAL EXPLOITATION (Nov. 2012),
http://www.gao.gov/assets/660/650074.pdf. This Resource primarily focuses on the first type of offender: family members, friends, in-home
caregivers, legal guardians, representatives, payees, etc. For additional information on financial abuse committed by financial service provid-
ers and strangers, please see Appendix C. Additional Resources.

= O 0
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TABLE 1. United States Government Accountability Office, Examples of Forms of Elder Financial Exploitation by Type of Perpetrator

TYPE OF PERPETRATOR METHOD OF TAKING

Family members, friends, ¢ Theft of cash or other valuables

in-home caregivers, legal « Withdrawals from bank accounts or use of credit cards

guardians, representative Transfer of deed

payees, etc. ransfer of deeds
¢ Misuse of an older adult’s power of attorney
* Misappropriation of an incapacitated older adult’s income or assets
¢ |dentity theft

Financial services providers (brokers, ¢ Sale of fraudulent investments (Ponzi or pyramid schemes)

financial advisors, insurance agents, or N

Sale of financial products or services unsuitable for an older adult’s

others in the financial services industry) circumstances, such as long-term annuities

Strangers ¢ Lottery, mail, telephone, or Internet scams
¢ Door-to-door home repair scams
e |dentity theft

A study conducted by Shelly Jackson and Thomas Hafemeister divided elder financial abuse into two categories:
“pure” and “hybrid.”** In “pure” financial abuse cases, only financial abuse occurs. Perpetrators are more likely
to be non-rel-atives who are not financially dependent on the elderly victim. Victims often are physically
healthy, the acts occur over a shorter duration, the conduct is primarily fraud, and there is a lower dollar loss
per case. These matters are often prosecuted as fraud and theft cases.

In contrast, “hybrid” cases involve financial abuse that co-occurs with physical abuse and/or neglect. Perpetrators
are more likely to be relatives who are financially dependent on the elderly victim. The victim is typically
financially indepen-dent but physically dependent on the perpetrator, the acts occur over a longer period of time
and primarily involve theft, and victims typically sustain a greater dollar loss per case. These cases are
complicated by family dynamics, interperson-al relationships, and greater difficulty obtaining restitution.

2. Settings Where Abuse Occurs

Elder abuse commonly occurs within community settings, including the victim’s home.'> A smaller percentage oc-
curs in care settings such as skilled nursing facilities, residential care homes, foster care, and other board and care
facilities. Victims who reside in residential care settings are more likely to have significant physical and cognitive
impairments than those in community settings. That said, not all residents permanently live in facilities. Some are
temporarily there to recover from illness or surgery, regain strength and functional abilities, and then return home.
The condition or impairment that may have existed at the time of the victimization may be gone by the time the case
is reported or prosecuted.

14 Shelly L. Jackson & Thomas L. Hafemeister, Elder Financial Exploitation vs. Hybrid Financial Exploitation Co-Occurring with Physical Abuse and/
or Neglect, 2(3) PSYCHOLOGY VIOLENCE 285-96 (2012).
15 BONNIE BRANDL, ET AL., ELDER ABUSE DETECTION AND INTERVENTION: A COLLABORATIVE APPROACH 33, 41 (Springer Publishing Company 2007);
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Settings are also important because of the different kinds of evidence that may exist and which agencies may have
jurisdictional authority to investigate and prosecute. In facility cases, local prosecutors may share jurisdiction
with the state’s Attorney General’s Office Medicaid Fraud Control Unit or jurisdiction may rest with the Attorney
General. If abuse occurs in multiple counties, parishes, or regions, there may be distinct advantages to statewide
jurisdiction. In addition, state offices may have resources that local jurisdictions lack, such as accountants and
nurses to review medical records.

In terms of evidence, a facility, if licensed, must maintain staffing level standards and meet educational require-
ments for professional staff. Certain functions, such as administering medications to residents, can only be per-
formed by certain professionals. There are documentation requirements for patient care and mandatory reporting
responsibilities for staff. A staff doctor must see every resident at prescribed intervals. Each resident must have a
care plan that must be followed and compliance documented.

Specific kinds of records must be maintained, including an initial evaluation called a “Minimum Data Set.” Other useful
records include staff schedules, sign-in sheets, training records, facility policy and procedure manuals, complaint logs,
nursing notes, prescription logs, dietary logs, and therapy logs (e.g., physical and occupational). Medicare billing records
can be obtained and compared with facility records to identify patterns of overbilling, improper billing, what services
were billed for versus what was actually provided, and how long a doctor spent with a patient (e.g., records showing the
facility billed Medicare for 30 patient visits by the same doctor in a three-hour period). The LTCO can provide insights
into how the facility actually operates; how it generally deals with complaints; and, with individual resident consent,
information about specific complaints, including the identity of victims.

Prosecutors should note that some of these records are also available if the elder is receiving in-home care, depend-
ing on the source of funding and whether the caregiver is attached to an agency.

Table of Contents

B. Characteristics of Elder Abuse Victims

There are more older adults living in the United States today than at any earlier point in time, with about one in seven
Americans being at least 65 years o0ld.'® The population is extraordinarily heterogeneous and diverse and includes at
least four decades of age (60 to well over 100). The elderly come from every racial, ethnic, socio-economic, and cul-
tural background, and may or may not be or identify as lesbian, gay, bisexual, transgender, or gender nonconforming
individuals.'” They vary widely from those who are independent, in good health, and employed, to those who have sig-
nificant physical and cognitive disabilities and are dependent on others for every aspect of care and survival. Because
of these variations, an elder’s ability to report, be interviewed, give credible testimony, and otherwise participate in
the criminal process should never be assumed or discounted based on age or presentation during a relatively brief
interaction with law enforcement. Even a diagnosis of dementia by itself should not be the basis for making decisions

16

17

In 2012, persons 65 and older were 13.7% of the population; in 2040 they will constitute 21%. In 2012, persons 65 years or older numbered
43.1 million; by 2040 they will number nearly 79.7 million. The fastest growing segment of the elderly population, those aged 85 and older,
will increase from 5.9 million in 2012 to 14.1 million by 2040. U.S. DEP’T OF HEALTH AND HUMAN SERVICES, ADMINISTRATION FOR COMMUNITY
LIVING, ADMINISTRATION ON AGING, A PROFILE OF OLDER AMERICANS: 2013 (2014), available at http://www.aoa.acl.gov/Aging Statistics/Pro-
file/2013/index.aspx [hereinafter A Profile of Older Americans].

“More than 39 million people in the U.S. are age 65 years or older including 1.5 million people who identify as lesbian, gay, bisexual or trans-
gender (LGBT).” , http://www.apa.org/pi/lgbt/resources/aging.aspx (last visited Sept. 29, 2016); see also NATIONAL CENTER ON ELDER ABUSE,
MISTREATMENT OF LESBIAN, GAY, BISEXUAL, AND TRANSGENDER (LGBT) ELDERS, http://www.Igbtagingcenter.org/resources/pdfs/Research-
Brief LGBT_Elders_508web.pdf.
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about charging, witness credibility, and ability to testify, as a diagnosis cannot provide important information about
functional ability. In short, dementia alone does not establish incompetency to testify.*®

Many older adults have no cognitive difficulties but the likelihood of developing dementia increases with age.'® By age 85,
many older adults have significantly greater rates of chronic health problems, dementia, and functional limitations, which
require more health and supportive care?’ and which increase the likelihood of dependence on others for assistance.

Approximately 2.9% of people aged 65-74 have Alzheimer’s disease, the most common form of dementia. This per-
centage increases with age. Studies have found rates of abuse by caregivers of persons with dementia to be between
34% and 62%.%! Dementia increases the need for assistance from others and the likelihood of placement in a long-
term care facility where the disease may cause aggressive and other problematic behaviors. Dependency on others
and the behaviors associated with dementia and nursing home placement are all risk factors for abuse.??

Members of racial and ethnic minority communities are also aging.?® This is relevant, as cultural beliefs and percep-
tions may affect what conduct is viewed as abuse. For example, in some tribal and other communities, it is common
to share resources and medications amongst family members. The line between culturally accepted practice and ex-
ploitation is sometimes difficult to draw, and some communities have added the category of spiritual or ritual abuse
to forms of elder abuse.?* Cultural values and practices may also affect gender and familial roles, hierarchies, religious
practices, communication, language, ability to contact “outsiders,” feelings about law enforcement, and appropriate-
ness of seeking care or services outside the group.

In elder abuse cases, women appear to be victimized more frequently than men. Women are victims in about two-
thirds of elder abuse cases and are more likely to be victims of physical and sexual abuse, neglect, financial, and emo-
tional /psychological abuse than men.?> Men are more likely to be abandoned.?® In sexual assault cases, victims are
more often women but male victims have been identified.?” Sadly, in elder abuse cases generally, male victims are
taken less seriously by law enforcement, health care, and social workers and offered less follow-up or services.?

18 See infra Defense Challenges to Victim Competency and Elderly Defendants: Accommodations and Competency.

19 Itis estimated that 32-50% of persons age 85 and older have Alzheimer’s Dementia. B.L. Plassman, et al., Prevalence of Dementia in the United
States: The Aging, Demographics, and Memory Study, 29 (1-2) NEUROEPIDEMIOLOGY 125-32 (2007); Alzheimer’s Association, 2016 Alzheimer’s
Disease Facts and Figures, 12(4) ALZHEIMER’S & DEMENTIA 17 (2016), https://www.alz.org/documents_custom/2016-facts-and-figures.pdf.

20 CAL. DEP'T OF AGING, STATE PLAN ON AGING 2013-2017 9 (2013), available at http://www.aging.ca.gov/data_and_statistics/#State.

21 K. BURNIGHT & L. MOSQUEDA, THEORETICAL MODEL DEVELOPMENT IN ELDER MISTREATMENT (2011), https://www.ncjrs.gov/pdffiles1/nij/
grants/234488.pdf; C. Cooney, R. Howard, & B. Lawlor, Abuse of Vulnerable People with Dementia by Their Carers: Can We Identify Those Most
at Risk?, 21 INT'L ]. GERIATRIC PSYCHIATRY 564 (2006); C. Cooper, A. Selwood, & G. Livingston, The Prevalence of Elder Abuse and Neglect: A Sys-
tematic Review, 37(2) AGE AGEING 151 (2008); E. Yan & T. Kwok, Abuse of Older Chinese With Dementia By Family Caregivers: An Inquiry Into
the Role of Caregiver Burden, 26(5) INT’L ]. GERIATRIC PSYCHIATRY 527 (2010).

22 C.Hawes, Elder Abuse and Neglect in Residential Long-Term Care Settings: What is Known and What Information is Needed, in ELDER MISTREAT-
MENT: ABUSE, NEGLECT, AND EXPLOITATION IN AN AGING AMERICA 446-500 (R. ]. Bonnie & R. B. Wallace eds., 2003); K.A. Pillemer & Bach-
man-Prehn, Helping and Hurting: Predictors of Maltreatment of Patients in Nursing Homes, 13 RESEARCH ON AGING 74 (1991).

23 A PROFILE OF OLDER AMERICANS, supra note 16 (Racial and ethnic minority populations have increased from 6.1 million in 2002 (17% of the elder-
ly population) to 8.9 million in 2012 (21% of the elderly population) to an estimated nearly 20.2 million (28% of the elderly) by 2030. While the
older white, non-Hispanic population will increase by 54% by 2030, the older racial and ethnic minority populations will increase by 126%.

24 A.S. BROWN, PERCEPTIONS AND ATTITUDES TOWARD MISTREATMENT AND REPORTING: A MULTICULTURAL STUDY (1998) (an analysis of the Native
American data); THE ELDER ABUSE TASK FORCE, USING YOUR TRIBAL VALUES TO DEVELOP AN ELDER PROTECTION CODE, FIRST EDITION (2008),
http://nicoa.org/wp-content/uploads/2014/05/Elder-Protection-Workbook-Final.pdf.

25 TEASTER, ET AL, supra note 15.

26 THE NATIONAL CENTER ON ELDER ABUSE, NATIONAL ELDER ABUSE INCIDENCE STUDY (1998), http://aoa.gov/AoA_Programs/Elder_Rights/El-
der_Abuse/docs/ABuseReport_Full.pdf.

27 A.Burgess & P. Clements, Information Processing of Sexual Abuse in Elders, 2 ]. FORENSIC NURSING 113-20 (2006).

28 M. Yaffe, et al., Detection and Prevalence of Abuse of Older Males: Perspectives from Family Practice, 19(1/2) ]. ELDER ABUSE & NEGLECT 47-60

© 2017 AEquitas. All Rights Reserved.

1100 H Street NW, Suite 310, Washington, DC 20005


https://www.alz.org/documents_custom/2016-facts-and-figures.pdf
https://www.ncjrs.gov/pdffiles1/nij/grants/234488.pdf
https://www.ncjrs.gov/pdffiles1/nij/grants/234488.pdf
http://nicoa.org/wp-content/uploads/2014/05/Elder-Protection-Workbook-Final.pdf
http://aoa.gov/AoA_Programs/Elder_Rights/Elder_Abuse/docs/ABuseReport_Full.pdf
http://aoa.gov/AoA_Programs/Elder_Rights/Elder_Abuse/docs/ABuseReport_Full.pdf

THE PROSECUTORS’ RESOURCE Current as of April 2017

L

Whether or not the victim is in good health, elder abuse will exact a significant cost. For some, victimization can be the
“tipping point” that pushes the victim into poorer health. The victim’s quality of life “can be jeopardized [by] declining
functional abilities, progressive dependency, a sense of helplessness, social isolation, and a cycle of worsening stress
and psychological decline.”? Financial abuse can result in losses of personal relationships, self-sufficiency, and trust in
others, leading to psychological conditions including depression. Financial losses may be impossible to recoup, leaving
the older victim unable to afford prescriptions, medical care, supportive care or living, and nutrition to sustain life.
Victims of elder abuse suffer increased levels of emotional and psychological distress,*® including disturbed eating and
sleeping, non-compliance with medical treatment, declining functional abilities, progressive dependency, a sense of
helplessness, social isolation, stress, withdrawal, psychological decline, and depression.?! Polyvictimization is associat-
ed with greater and more complex trauma and dire consequences including significant risk of hospitalization.*?

Table of Contents

PRACTICE NOTE: EARLY CONSIDERATIONS

Because of aging demographics, the special needs of many victims, and complex defenses, prosecutors will necessarily
need to ask and answer many questions early on in the case and simultaneously employ strategies to help proactively
address issues related to victim interactions, case decisions, and trial tactics. For example:

e Can the victim be interviewed at all? If so, what time of day is best?

¢ |s the victim capable of giving legal consent? Who can make this determination?

* Did the victim’s physical or cognitive limitation make her/him a “target” for the perpetrator (e.g., was it easier to convince,
confuse, or deceive the victim or allow the perpetrator to continue her/his pattern of abusive tactics and evade detection)?

e |s the victim legally competent to testify?

e Can the victim get to court to give testimony?

e Can the case be proven without the victim giving testimony?

¢ What accommodations will the victim need in order to participate in the criminal justice process?
¢ |s there a need to preserve the victim’s testimony early in the process?

* What protections, orders, and support should be in place to assist the victim during and after the investigation
and prosecution?

Prosecutors should consider the benefits of interviewing the older adult separately to ensure that his/her answers are not
skewed as a result of fear or manipulation of the abuser, or other persons.

(2007); E.H. Thompson, et. al., Gendered Policies and Practices that Increase Older Men’s Risk of Elder Mistreatment, 19(1/2) ]. ELDER ABUSE &
NEGLECT 129-151 (2007).

29 X.Dong, Medical Implications of Elder Abuse and Neglect, 21(2) CLINICS GERIATRIC MED. 293, 293 (2005).

30 H.C.Comijs, et. al., Psychological Distress in Victims of Elder Mistreatment: The Effects of Social Support and Coping, 54B ]. GERONTOLOGY: PSy-
CHOLOGICAL SCIENCES 240-45 (1999).

31 DoNG, supra note 29.

32 Polyvictimization is defined as “when a person aged 60+ is harmed through multiple co-occurring or sequential types of elder abuse by one or
more perpetrators, or when an older adult experiences one type of abuse perpetrated by multiple others with whom the older adult has a person-
al, professional or care recipient relationship in which there is a societal expectation of trust.” Holly Ramsey-Klawsnick & Candace Heisler, Polyvic-
timization in Later Life, 17(1) VICTIMIZATION OF THE ELDERLY AND DISABLED (May/June 2014), available at http://www.civicresearchinstitute.com/
online/article_abstract.php?pid=17&iid=921&aid=6032. See also X. Dong & Simon, Elder Abuse as a Risk Factor for Hospitalization in Older Persons,
173(10) JAMA INTERNAL MED. 911-17 (2013); Holly Ramsey-Klawsnick, Interviewing Suspected Victims, 7(3) VICTIMIZATION OF THE ELDERLY AND
DISABLED 35-36, 48 (2004). For more information on polyvictimization, see Screening for Co-Occurring Crimes and Intimidation.
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C. Characteristics of Elder Abuse Perpetrators

There is no single profile of an abuser. While most are younger than their victims, some are themselves elderly. For
most forms of abuse (except neglect), perpetrators are more likely to be male than female.?* They may be predators,
desperate, or opportunists, and they may be individuals or businesses such as financial institutions or care facilities. In
the case of facilities, abusers may be staff members, administrators, or managers, residents, volunteers, and visitors.**
Most are people known and trusted by the victim.*® Given the complex nature of abuse, dynamics between the parties,
and abuser motivations, some perpetrators may be crossover offenders (i.e., may fit into multiple categories).

Sexual assaulters may be predators who locate and stalk elderly communities or seek employment in settings where
they have access to frail and vulnerable adults, such as skilled nursing facilities or senior centers.*® They range in age
from juveniles to other older adults and generally fall into one of five groups:

(1) Strangers or acquaintances,

(2) Unrelated caregivers,

(3) Incestuous abusers (including abuse perpetrated by adult children, other relatives, and quasi-relatives),
(4) Marital or partner abusers, and

(5) Residents in short- or long-term care settings.

Sexual abusers engage in three kinds of acts: hands-on; hands-off (e.g., forced watching of pornography or unwanted
sex acts between others); and harmful genital practices (i.e., contacts with the victim’s genitalia which are unnecessary,
intrusive, obsessive, or painful, and are not part of a victim’s care plan such as insertion of fingers, creams, enemas,
soap or wash clothes into the victim’s rectum or vagina and use of alcohol to clean vaginal areas). Perpetrators of sexual
abuse are typically caregivers who explain their actions as medically necessary and misinterpreted by the victim.3” Re-
garding marital or partner abuse the sexual abuse may be part of a history of reported or unreported domestic violence.

Perpetrators of physical abuse are more likely to be related to and live with the victim, have legal problems, and sub-
stance abuse and/or mental health problems.*® Most abusers were not abused as children and did not grow up with
family violence.**

Financial abusers, especially family members, are often dependent on their victim for housing, transportation, and
sometimes, care; have financial problems, and may be unemployed or underemployed; have substance abuse prob-
lems, and mental health problems including gambling addictions. Other financial abusers may be advisors, fiduciaries,
faith leaders, persons hired by the victim or her/his family to provide at-home care. Another common financial abuser

33 Krienert et al,, Elderly in America: A Descriptive Study of Elder Abuse Examining National Incident-Based Reporting System (NIBRS) Data:
2000-2005, 21(4) J. ELDER ABUSE & NEGLECT 325-45 (2009); P.B. TEASTER, NAT'L CTR. ON ELDER ABUSE, A RESPONSE TO THE ABUSE OF VUL-
NERABLE ADULTS: THE 2000 SURVEY OF STATE ADULT PROTECTIVE SERVICES (2003), https://www.ncea.acl.gov/resources/doc/archive/2000-
St-APS-Survey-Results-2003.pdf; TEASTER, ET AL., supra note 15.

34 ELDER JUSTICE ROADMAP, supra note 4 at 44.

35 KRIENERT ET AL, supra note 33.

36 HEISLER, supra note 8.

37 Holly Ramsey-Klawsnik, Assessing Physical and Sexual Abuse in Health Care Settings in ABUSE, NEGLECT, AND EXPLOITATION OF OLDER PER-
SONS: STRATEGIES FOR ASSESSMENT AND INTERVENTION (Baumhover & Beall eds., 1996).

38 A.B. Amstadler et al, Do Incident and Perpetrator Characteristics of Elder Mistreatment Differ by Gender of the Victim? Results from the National
Elder Abuse Mistreatment Study, 23(1) J. ELDER ABUSE & NEGLECT 43-57 (2011).

39 G.J. Anetzberger, Psychological Abuse and Neglect: A Cross-Cultural Concern to Older Americans, in UNDERSTANDING AND COMBATING ELDER
ABUSE IN MINORITY COMMUNITIES 141-51 (A. Foundation ed.,1998).
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may be someone who betrays the trust of an individual after posing as a companion or offering a romantic relationship
in order to gain access to the victim’s bank accounts and finances.

Within long-term care facilities, resident-on-resident abuse (RRA) regularly occurs. Perpetrators engage in behaviors from
verbal aggression to physical and sexual abuse. Their characteristics include wandering, moderate functional dependency,
and cognitive impairment. While RRA most often occurs in resident’s rooms, it also occurs in common areas of facilities.*’

RRA cases may be committed by elderly patients who have some form of dementia and who may have difficulty con-
trolling their behavior causing them to act out or lash out at other residents. Some RRA perpetrators are younger,
often psychiatric, patients housed in the same facilities as frail residents with physical and cognitive impairments.*!
Perpetrators are able to inflict serious injury on their victims.*? Lastly, there are elderly sexual offenders who have
been released from prison to care facilities and abuse other residents.*

Table of Contents

D. The Aging Body

Changes to the body occur with normal aging. Because of the diversity of the older population, there is wide physiological
variability in the extent and rate of these changes. Illness and disease can increase the risk of injury to older persons and
can complicate the identification of abuse, make it more difficult to distinguish abuse from other causation, and give rise to
defense challenges. These complexities can lead to false negatives and false positives. Abuse may be attributed to illness and
normal aging and therefore missed, or conditions associated with illness and normal aging may be misidentified as abuse.**

There is no “gold standard” test for abuse or neglect, and there is often considerable overlap among the markers of
disease and neglect and abuse.*> Many elders have medical problems, psychological and cognitive problems, or other
conditions that are associated with physical frailty.* In addition, homeostenosis, a geriatric concept referring to the
progressive reduction of reserves due to aging that occurs in every organ system, decreases the ability to return to
what had been the elder’s medical and functional state after an illness or injury.*” Elders may lack the ability to toler-
ate injuries and illnesses so that falls, infections, and injuries are more likely to result in death.*® Recovery time is also
longer than in younger years, and the elder may never return to her/his previous higher level of function.

40 T. Rosen, K. Pillemer & M. Lachs, Resident-to-Resident Aggression in Long-Term Care Facilities: An Understudied Problem, 13(2) AGGRESSION
VIOLENT BEHAVIOR 77 (2008).

41 L.L.]Jervis, An Imperfect Refuge: Life in an ‘Old Folk’s Home for Younger Residents with Psychiatric Disorders, 54(1) Soc. Sc1. & MED. 79-
91(2002).

42 U.S. GOV'T ACCOUNTING OFFICE. LONG-TERM CARE FACILITIES: INFORMATION ON RESIDENTS WHO ARE REGISTERED SEX OFFENDERS OR ARE
PAROLED FOR OTHER CRIMES (Mar. 2006); see also Tobin A. Sparling, Preventing Resident-to-Resident Abuse in Long-Term Care: Targeting
Sex Offenders but Missing the Mark, 15 MARQ. ELDER’S ADVISOR 55 (2013), http://scholarship.law.marquette.edu/cgi/viewcontent.cgi?arti-
cle=1386&context=elders.

43 Id.

44 Burnett et al., Forensic Markers Associated with Elder Mistreatment and Self-Neglect: A Case-Control Study, 3(4) AcAD. FORENSIC PATHOLOGY 458
(2013); J. Burnett, W.A. Achenbaum & K.P. Murphy, Prevention and Early Identification of Elder Abuse, 30 CLINICS GERIATRIC MED. 743 (2014).

45 C. Dyer, M. Connolly & P. McFeeley, The Clinical and Medical Forensics of Elder Abuse and Neglect, in ELDER MISTREATMENT: ABUSE, NEGLECT,
AND EXPLOITATION IN AN AGING AMERICA 339-81 (R.]. Bonnie & R. B. Wallace eds., 2003).

46 DYER, CONNOLLY & MCFEELEY, supra note 46; M.R. Hansberry, E. Chen, & M.]. Gorbien, Dementia and Elder Abuse, 21 CLINICS GERIATRIC MED.
315 (2005).

47 Davao Del Sur, Homeostenosis, WALKING ON WATER (Oct. 7, 2008), http://nomorewhitecoats.blogspot.com/2008/10/homeostenosis.html (last
visited Aug. 4, 2016).

48 Personal Communication with C.B. Dyer (Apr. 10, 2016).
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Every bodily system is affected by aging. Skin thins and loses collagen and elasticity, resulting in loss of the ability to
fight diseases, changes in skin tone and elasticity, and the development of wrinkles. These changes increase the risk
of bruising, skin tears, and pressure ulcers.* Skin tears often appear on the forearms and sometimes the legs, and are
associated with bumping into objects, falls, and wheelchairs. They can also be caused by improper or rough handling
of an older person and by abuse.>°

Bones decline in mineral density, resulting in increased fragility and risk of fractures. Joints become brittle, and tendons
and ligaments stiffen,> which results in decreased range of motion.>* Muscles lose strength due to loss of muscle mass
and increase in body fat. These changes affect the way some drugs (e.g., fat soluble medications) are metabolized.>?

As individuals age, the heart increases in size, and valves thicken and calcify, increasing the risk of high blood pressure
and atrial fibrillation. The maximum heart rate decreases with activity, and reserves are reduced. The chest wall be-
comes stiffer and recoil action decreases, and the cough weakens increasing the risk of pneumonia and other disease.>*

Changes in sensory systems affect hearing and vision (though many are correctable), and balance and proprioception.
Proprioception means an “awareness of the position in space, and of the relation to the rest of the body, of any body
part. Proprioceptive information is essential to the normal functioning of the body’s mechanical control system and
is normally acquired unconsciously from sense receptors in the muscles, joints, tendons, and the balance organ of the
inner ear.*® Sensory changes may affect sensitivity to touch and pain, and may increase susceptibility to hypothermia
and hyperthermia, heat stroke, and heat exhaustion. They may affect the older adult’s ability to see or hear her/his
assailant, read critical documents, maintain balance, or steady her/himself as s/he begins to fall.

The female reproductive system produces less estrogen, contributing to vaginal atrophy and atrophic vaginitis in vag-
inal dryness. In addition, the labia thins, the vagina shortens, and the vaginal mucosa atrophy, all of which can make
penetration more painful and result in tissue trauma.*® Changes to the gastrointestinal tract include a reduction in
gastric secretions and slowing absorption and metabolism of food and medications. Age-related changes to the central
nervous system result in decreased ability to regulate thirst and temperature.®’ Cognitive aging is a process of gradual,
ongoing, and variable changes in cognitive function; it is not a disease.”® The brain’s physical structures change, atrophy,
and lose white matter.>® Processing time is slower, but the ability to engage in complex thinking is preserved.

There are many diseases more common in old age. These include: hypertension, diabetes, cancer, stroke, heart dis-
ease, osteoporosis, and neurocognitive disorders. Age-related changes and common diseases increase the risk of falls,
bruising, and medication side-effects.®°

49 D.Homeier, Aging: Physiology, Disease and Abuse, 30 CLINICS GERIATRIC MED., 671-86 (2014).

50 DYER, CONNOLLY & MCFEELEY, supra note 46.

51 HOMEIER, supra note 50.

52 Personal Communication with C.B. Dyer (Apr. 10, 2016).

53 HOMEIER, supra note 50. Personal Communication with C.B. Dyer (Apr. 10, 2016).

54 Id.

55 ROBERT M. YOUNGSON, COLLINS DICTIONARY OF MEDICINE (2004, 2005).

56 Maire B. Mac Bride, Deborah J. Rhodes, and Lynne T. Shuster, Vulvovaginal Atrophy, 85(1) MAyo CLIN. PrRoc. 87-94 (Jan. 2010). Personal Com-
munication with C.B. Dyer (Apr. 10, 2016).

57 Id.

58 ].E.Birren, Toward an Experimental Psychology of Aging, 25(2) AM. PSYCHOLOGIST 124-35 (1970).

59 HOMEIER, supra note 50.

60 Id.
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Medical/Forensic Markers to Distinguish Abuse and Neglect from Other Causation

Distinguishing abuse from other medical explanations requires consideration of multiple factors, including physiolo-
gy, pathophysiology, medical history and function, and the mechanism of injury. Evaluation of the older person’s func-
tional abilities is often essential in determining whether abuse has occurred. Understanding what an elderly person
can and cannot do for her/himself may be key to determining accidental versus intentional injuries.®!

Where abuse is suspected, bruises and other findings should be evaluated and corroborated by clinical findings and
historical information.®? Such corroboration could include medical and laboratory markers such as indicators of mal-
nutrition, dehydration, changes in status of chronic illness, hypothermia/hyperthermia, rhabdomyolysis®, toxicology
findings, and postmortem biochemical values.®*

Prosecutors should look to supporting research on patterns of abuse and neglect. The location of a bruise is more
suggestive of abuse than any other factor.®® The leading study of geriatric patients with bruises from abuse found that
bruises from physical abuse are greater than 5 cm and are found on the face, lateral aspect of the right arm, and pos-
terior chest, back, lumbar and gluteal regions.®® By contrast, a 2005 study evaluated accidental bruising in the elderly
and found that approximately 90% of accidental bruises occurred on the extremities, with no accidental bruising on
the neck, ears, genitalia, buttocks, or soles.®’

The accidental bruising study mentioned above®® found that many bruises did not follow the standardly accepted
notions of color progression, in which, as the hemoglobin is broken down, the color of the bruising changes from red
to blue and purple and then yellow and green.®® This negatively affects the ability to date any bruise. The study also
found that while anticoagulant medications increased the number of bruises, they resolved at the same rate as for
persons not taking such medications.”

Elderly victims of sexual abuse sustain significant injury to non-genital parts of their bodies, most often the head, legs,
chest, and abdomen.”* Normal age-related changes to the body including loss of tissue elasticity, lack of estrogen, and
decreased subcutaneous fat help explain why there is often injury to genital region tissue.”? Age-related changes and fear
related to the attack result in an absence of adequate lubrication, which increases the likelihood of tears and other injuries

61 L.M. Gibbs, Understanding the Medical Markers of Elder Abuse and Neglect: Physical Examination Findings, 30 CLINICS GERIATRIC MED. 687-712
(2014).

62 M.S. Lachs & KA. Pillemer, Elder Abuse, 373 NEw ENG. J. MED. 1947 (2015); ].S. Powers, Common Presentations of Elder Abuse in Health Care
Settings, 30 CLINICS GERIATRIC MED. 729-41 (2014).

63 Arare, potentially life-threatening condition where there is breakdown of muscle tissue that leads to the release of muscle fiber contents into
the blood. These substances are harmful to the kidney and often cause kidney damage. It is often seen in persons who have suffered major
injuries or trauma. See Shawn Bishop. Variety of Causes Can Be at Root of Rhabdomyolysis, MAYo CLINIC (Oct. 21, 2011), http://newsnetwork.
mayoclinic.org/discussion/variety-of-causes-can-be-at-root-of-rhabdomyolysis/.

64 V.M. LoFaso & T. Rosen, Medical and Laboratory Indicators of Elder Abuse and Neglect, 30 CLINICS GERIATRIC MED. 713 (2014); Power, supra
note 63.

65 L.Mosqueda, K. Burnight & S. Liao, The Life Cycle of Bruises in Older Adults, 53 ]. AM. GERIATRIC Soc. 1339-43 (2005).

66 A.Wiglesworth et al,, Bruising as a Marker of Physical Elder Abuse, 57 ]. AM. GERIATRIC Soc. 1191-96 (2009).

67 GIBBS, supra note 62.

68 Id.

69 Id.

70 Id.

71 AW.Burgess, N.P. Hanrahan & T. Baker, Forensic Markers in Elder Female Sexual Abuse Cases, 21 CLIN. GERIATR. MED. 399-412 (2005).

72 D.J. Hicks & D.M. Moon, Sexual Assault of the Older Woman, in VICTIMS OF SEXUAL AGGRESSION: TREATMENT OF CHILDREN, WOMEN AND MEN 48
(LR. Stewart and ].G. Greer eds., 1974).
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and infections.” Several studies have found a relatively low percentage of cases in which sperm have been found. For ex-
ample, a 2005 study conducted by Burgess et al.”* conducted a review of 125 cases of elder sexual assault. While forensic
data was only available in 46 of those cases, of the 46 that had data, 16 cases (35%) had positive evidence of sperm. In
another study, 28% of victims had positive findings of the presence of sperm.”> Motile sperm were only found when the
forensic examination was conducted within 6 hours of the assault (compared to 24 hours in younger population studies).”®

Fractures in the elderly that result from bone disease (such as osteoporosis), or injury, such as an accidental fall,
commonly occur in the vertebrae and hips for women over age 75 and wrists for women under age 75.7” Fractures
of the head, cervical spine, and trunk are more likely to result from physical assault than fractures to limbs.”® Spiral
fractures of the large bones of the limbs and fractures with a rotational component are more diagnostic of physical
abuse.” Fractures at locations other than the hip, wrist, or vertebrae should raise suspicion, with a possible excep-
tion for when the patient is an alcoholic.®

Forty (40) to 70% of burns in older adults are linked to elder abuse.?* Some child abuse burn injury findings seem to
be applicable to elderly victims, including hot water scalds with or without the presence of splash marks. If the victim
is able to struggle, burns may include splash marks.?? Conversely, if the victim is immobile and therefore unable to
struggle, (e.g., movement disorders or contractures) splash marks may not be present. Uniformity of depth through-
out the injury is believed to indicate that the victim was held still in the water. Bilateral, or stocking and glove injuries,
suggest forcible immersion of the victim. Skin sparing with a surrounding burn area may be evident in flexed surfac-
es, palms, soles of the feet, or buttocks when in contact with a surface, such as a bath or sink. Burns from objects may
leave recognizable pattern injuries.®

Pressure ulcers (also called pressure sores and bedsores) may be used as evidence of neglect but may be due to an
underlying medical condition or immobility, and can occur even with good medical care. Pressure ulcers cannot be
aged reliably and the time to develop from stage one to four varies considerably.®* When evaluating neglect cases with
pressure ulcers, attention should be paid to whether medical care was promptly sought, signs of healing, provision of
devices to assist with positioning and turning, and use of mattresses and clothing to reduce pressure. Other signs of
neglect include malnutrition, dehydration, poor hygiene, and inadequate or inappropriate clothing.®

Causation is often an issue in elder physical abuse and neglect cases. Medical findings used by the prosecution to prove
guilt may be challenged as being due to other causes including normal aging, skin breakdown, or accident. This section
has provided some information to help differentiate abuse from non-criminal causes.

73 Id.

74 BURGESS, HANRAHAN & BAKER, supra note 72.

75 S.M.Ramin, et al., Sexual Assault in Postmenopausal Women, 80(5) OBSTETRICS & GYNECOLOGY 860-64 (1992).

76 Id.

77 DYER, CONNOLLY & MCFEELEY, supra note 46.

78 Id.

79 Id.

80 Id.

81 M.L. Bowden et al,, The Elderly, Disabled and Handicapped Adult Burned Through Abuse and Neglect, 14(6) BURNS INCLUDING THERMAL INjU-
RIES 447-50 (1988).

82 A.R. Greenbaum, et al., Intentional Burn Injury: An Evidence-Based, Clinical and Forensic Review, 30(7) BURNS. 628-42 (2004).

83 GIBBS, supra note 62.

84 Id.

85 T. Del Carmen & V.M. LoFaso, Elder Neglect, 30 CLINICS GERIATR MED 769-77 (2014). See also Medical /Forensic Markers to Distinguish Abuse
and Neglect from Other Causation.
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When handling a case with medical findings such as the ones mentioned here, it is helpful to work with a medical ex-
pert familiar with geriatrics and to assure that relevant medical, laboratory, and toxicology records have been collect-
ed and evaluated, and that witness and suspect interviews include questions that probe for information that bears on
proving causation.®® Prosecutors should consult with experts early in the case and can look to their multidisciplinary
team for recommendations.

Table of Contents

E. Competency and Capacity

Few issues are more important in elder abuse cases than competency and capacity. Case theory, the ability of the
victim and sometimes other witnesses to testify, and the defendant’s ability to stand trial all turn on assessments of
competency and capacity. These terms are separate and distinct.

“Competency” is a legal determination of a witness’s ability to understand their duty to tell the truth, to distinguish
truth from fantasy, and to communicate information so as to be understood, as determined by the trial court.®” Com-
petency is an “all or none” decision by the court.®® Witness (including the victim) competency to testify requires a
minimal ability to observe, recollect, and communicate information and understand the duty to tell the truth.® A
defendant’s competency refers to her/his current ability to understand the nature of the charges and assist in her/
his defense; to understand and waive legal rights such as Miranda warnings, counsel, jury trial; and to knowingly and
voluntarily enter a guilty plea.”® All adults are presumed competent to testify; the court may hear from the witness
and other witnesses, including an expert who has evaluated the witness, in making a determination of competency.”!

“Capacity” is a clinical term that focuses on a person’s functional ability to do a relevant task.®? Unlike competency to
testify, there can be degrees of capacity. A person can have the capacity to do some things but not others. A person may
be unable to manage finances, but may be able to direct someone else to handle those matters. A person may have
deficits relating to functional capacity, but still be competent to testify.”* A person may have certain functional
capacities, but be found legally incompetent to testify or stand trial.**

There are many types of capacity, including:

e Contractual (capacity to enter into a contract and other financial transactions)
¢ Donative (make a gift)
e Testamentary (make or change a will)

86 HOMEIER, supra note 50. For a list of commonly prescribed drugs for older persons, see LAURA MOSQUEDA, ET AL, GERIATRIC POCKET Doc:
A RESOURCE FOR NON-PHYSICIANS (Program in Geriatrics, 2d ed. 2013) (Section V).

87 See, e.g, Commonwealth v. Delbridge, 578 Pa. 641, 855 A.2d 27 (2003).

88 E.Falk & N. Hoffman, The Role of Capacity Assessments in Elder Abuse Investigations and Guardianships, 30 CLINICS IN GERIATR MED, 851-68
(2014).

89 See, eg., FED. R. EvVID. 601; see also, Michael H. Graham, 4 HANDBOOK OF FED. EvID. § 601:1 (7th ed.) (2015). Competency to Testify in General;
an Overview.

90 See, e.g., KENNETH S. BROWN ET AL., MCCORMICK ON EVIDENCE (6th ed., West Publishing 2006).

91 See, eg., FED. R. EvID. 601.

92 FALK & HOFFMAN, supra note 92.

93 For example, a person may be unable to prepare meals or drive but still be able to testify as the underlying abilities related to cooking and
driving are distinct from those required to testify.

94 For example, a person may not be able to understand the duty to tell the truth or be able to communicate due to a mental health condition but
still be able to dress and feed her/himself.
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e Decisional (powers of attorney, trusts, and advance directives)
e Medical (consent to treatment)

Capacity should be evaluated by a practitioner or expert in two ways: (1) can the person make a decision (decisional
capacity) and (2) can a person implement a decision (executional capacity). An older adult may understand what a bill
is and that it needs to be paid but be completely unable to execute the steps to do so. In financial abuse cases, an APS
worker’s examination of the older person’s check book or check register, ability to make change, or recognize coins or
bills may provide valuable insight into the elder’s executional capacity.

Decisional capacity is determined by the ability to understand the basic facts about a decision; to appreciate how the de-
cision relates to one’s personal situation, including one’s strengths and limitations; to be able to reason, rationally eval-
uate, and compare options and the consequences of alternative choices; and to be able to make an informed decision.”

Executional capacity requires that the person be able to formulate a plan, make changes in response to novel or chang-
ing conditions, and delegate tasks to appropriate others when personally unable to implement the plan.®®

Capacity, whether decisional or executional is task-specific, not global, and may vary over time. Because capacity is
situational, a person’s health, mental state, nutritional status, alcohol and other drugs, and medications can affect
whether that person is capable of making a particular kind of decision at a specific time. It can fluctuate by time of day,
medical diagnosis, and feelings such as grief and loneliness.

Capacity is contextual and varies by the complexity of the task to be completed or the decision to be made. The more
significant the decision and its consequences, the higher the level of capacity required. For example, a decision to
decline life-saving medical treatment requires a higher level of decisional capacity than a decision to give a modest
gift to a beloved grandchild.

Mental capacity requires the ability to think clearly, recall accurately, organize thoughts, communicate thoughts, and
plan and execute actions, i.e., “executive function.” Executive function is the ability to plan, consider, evaluate alterna-
tives, and develop, and carry out a plan. It is a higher mental function requiring sequencing of multiple steps, which
are especially critical in financial decision-making. Specific parts of the brain (e.g., hippocampus controls memory;
prefrontal cortex involved in many tasks of executive function) control aspects of mental functioning and different
tests assess what is occurring in different parts of the brain.?” A person can have deficits in executive function without
having dementia or memory impairment.”®

95 FALK & HOFFMAN, supra note 92.

96 A.D. Naik, et al,, Assessing Capacity in Suspected Cases of Self-Neglect, GERIATRIC, 24-31 ( 2008); FALK & HOFFMAN, supra note 92.

97 INSTITUTE OF MEDICINE, COGNITIVE AGING: PROGRESS IN UNDERSTANDING AND OPPORTUNITIES FOR ACTION (Dan Blazer, Kristine Yaffe &
Catharyn Liverman, eds. 2015), available at http://www.nap.edu/catalog/21693/cognitive-aging-progress-in-understanding-and-opportuni-
ties-for-action.

98 Id.; C.B. Dyer, et al,, Characterizing Self-Neglect: A Report of Over 500 Cases of Self-Neglect Seen by A Geriatric Medicine Team, 97 AM ] PUBLIC
HEALTH, 1671-76. (2007).
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1. “Financial Decision-Making Capacity”
Financial decision-making capacity is “the capacity to manage money and financial assets in ways that meet a person’s
needs and which are consistent with her/his values and self-interest.”” Financial decision-making requires executive

function. Financial literacy may decline in later life and be reflected in increasingly rash and irrational financial deci-
sion-making.!%°

Decline in an older person’s financial skills can be a warning sign of mild cognitive impairment (MCI) and an early
warning sign of impending Alzheimer’s disease.!* Such signs include:

 Forgetting recent financial or legal transactions

¢ Problems keeping track of checks or bills

e Forgetting to pay bills or paying bills more than once

¢ Being newly overwhelmed by financial matters

e Making math and counting errors

e Inability to make change

e Engaging in risky behaviors and interest in/gullibility for “get-rich quick” schemes

Understanding some of these warning signs may assist the prosecutor in evaluating the need to consult with an ex-
pert, identifying significant findings in medical records, and cross-examining defense witnesses, including experts,
about the defendant’s awareness of the victim’s financial difficulties and lack of understanding of financial matters.

2. Screening and Assessing Capacity

Prosecutors may be presented with evidence of a victim’s financial decisional capacity from a screening tool or an
assessment. A screening tool can be administered fairly quickly and is often done in the field, by an APS worker or
other professional. Its purpose is to provide a quick overview of the person’s cognitive function. Screening is like
taking a person’s temperature; by itself, it offers clues into a person’s cognitive function, but is not sufficient for
a diagnosis. Given the limited utility of a screening too], it is suggested that a prosecutor not rely exclusively on a
screening tool when formulating a theory of the case or evaluating critical issues such as a victim’s credibility, ca-
pacity to consent to sexual activity or to engage in financial transactions, or competency to testify.

In contrast, an assessment is more comprehensive. It is detailed and involves a variety of evaluations of mental and
functional skills, and may involve a home visit, a medical evaluation, a review of medical records, and the administra-
tion of multiple psychological tests. An assessment can provide valuable, reliable evidence of a person’s capacity and
functional abilities at the time of the assessment, and, sometimes, at earlier times when critical events occurred and
when documents were executed. A diagnosis may serve as a framework for understanding the limitations of a person
with declining cognitive sKills, but, alone, is insufficient for a determination of an individual’s actual capacity.’*?

99 D.C. Marson, K. Heber, & A. Solomon, Assessing Civil Competencies in Older Adults with Dementia: Consent Capacity, Financial Capacity, and
Testamentary Capacity, in FORENSIC NEUROPATHOLOGY: A SCIENTIFIC APPROACH 401-37 (G.J. Larrabee ed. 2d ed. Oxford Univ. Press).

100 A. Lusardi, Financial Literacy and Financial Decision-Making in Older Adults, 36(2) GENERATIONS 25-31(2012).

101 D.C. Marson & C.P. Sabatino, Financial Capacity in an Aging Society, 36(2) GENERATIONS 6-11 (Summer 2012); K.L. Triebel & D.C. Marson, The
Warning Signs of Diminished Financial Capacity in Older Adults, 36(2) GENERATIONS 39-45 (2012).

102 AMERICAN BAR ASSOCIATION AND AMERICAN PSYCHOLOGICAL ASSOCIATION, ASSESSMENT OF OLDER ADULTS WITH DIMINISHED CAPACITY: A HAND-
BOOK FOR LAWYERS (2005), http://www.apa.org/pi/aging/resources/guides/diminished-capacity.pdf; Falk & Hoffman, supra note 92.
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PRACTICE NOTE: ASSESSING CAPACITY

Capacity assessments can also guide law enforcement and protective services in determining how much a
victim may be able to participate in an investigation or legal process. In many types of neurocognitive disorders,
particularly Alzheimer dementia, verbal and social skills may remain intact when memory and other cognitive
domains are compromised. This situation may make it difficult to assess the accuracy of a person’s report of
abuse, and a capacity evaluation may help quantify the nature and extent of the person’s cognitive deficits to
assist investigators. In another example, a capacity evaluation that identifies that an adult has a neurodevelop-
mental disorder (formerly called mental retardation) and was not able to understand the implications of signing
over the deed to a home his mother left him, can assist prosecutors in charging the case under elder abuse/
dependent adult statutes and in understanding his strengths and challenges as a witness.

E. Falk & N. Hoffman, The Role of Capacity Assessments in Elder Abuse Investigations and Guardianships,
30 Cuinics GeriaTrRIc MEep. 851-68, 863 (2014).

For more information on assessing capacity, see:

e AMERICAN BAR AssociATioN CommiSSION ON LAW AND AGING & AMERICAN PSYCHOLOGICAL ASSOCIATION, ASSESSMENT OF
OLbER ApuLts wWiTH DiminisHED CapaciTy: A HanD-Book FoR PsycHoLoaisTs (2008) hitp://www.apa.org/pi/aging/
programs/assessment/capacity-psychologist-handbook.pdf.

* AMERICAN BAR AssociATIoN CoMMISSION ON LAW AND AGING & AMERICAN PSYCHOLOGICAL ASSOCIATION. ASSESSMENT
oF OLpeRr AbuLts wiTH DiminisHED CapaciTy: A HANDBOOK FOR LawyeRs (2005), http://www.apa.org/pi/aging/re-
sources/guides/diminished-capacity.pdf.

Prosecutor familiarity with common screening tools, their purposes, strengths, and limitations is important in
analyzing an elder abuse case. Key questions include:

e What particular functional capacity is the tool evaluating? Is the tool intended for such a purpose?
e For what purpose was the tool administered?
e What is the screener’s training in the administration and scoring of the tool?

¢ What was the individual’s situation when the tool was used? For example, was the individual ill, not taking
needed medications, frightened?

¢ What was the individual told before the tool was administered?
e How long did the evaluation last?
e How were the results documented?
e Is the tool validated for the particular individual’s background?
e If the person’s native language is not English or s/he learned English later in life, does the scoring
accommodate for that?
e If the person is an American Indian or Alaska Native, are culturally-validated tools used?***
e If the person is highly educated, does the tool accurately reflect the person’s true level of impairment?

¢ Did the person who administered the tool do anything that confirms or raises questions about the
reported results?!%

103 FALK & HOFFMAN, supra note 92.

104 Website & Tools, NATIONAL INDIGENOUS ELDER JUSTICE INITIATIVE, https://www.nieji.org/tools (last visited Aug. 17. 2016).

105 AMERICAN BAR ASSOCIATION COMMISSION ON LAW AND AGING & AMERICAN PSYCHOLOGICAL ASSOCIATION, ASSESSMENT OF OLDER ADULTS WITH
DIMINISHED CAPACITY: A HANDBOOK FOR PsyCHOLOGISTS (2008), http://www.apa.org/pi/aging/programs/assessment/capacity-psycholo-
gist-handbook.pdf.
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There are many different screening tools, and each has its limitations. Some of the most commonly used screening
tools include:

e Mini Mental State Examination (MMSE), a 30-point screening test that measures orientation, attention,
and calculation; short term memory; and visual construction (it does not measure executive function)

e CLOCK test which can detect mild cognitive impairment (MCI) and dementia

e Montreal Cognitive Assessment (MoCA) which has been validated for identifying MCI and mild
Alzheimer’s disease!®®

¢ St. Louis University Mental Status Examination (SLUMS) which can detect MCI and early stage dementia'®’

None of these tests, by themselves, should be used to diagnose a cognitive disease. New screening and assessment
testing instruments continue to be developed and validated.'*®

3. Locating and Working with Experts

Avariety of professionals may be able to offer sound consultation as to capacity.!® In deciding with whom to consult, the
assessor’s qualifications, rather than her/his professional discipline, are paramount.!*® Most front-line clinicians are not
experienced or knowledgeable in capacity assessment and are not qualified to offer judgments of the type that should
be relied upon by families, financial institutions, and legal professionals.!*! Geriatricians, gero-psychologists, neuropsy-
chologists, gero-psychiatrists, social workers, and therapists may be able to conduct tests using validated instruments,
with results that will be reviewable for accuracy and reliability between evaluators.

Assessments need to be conducted by qualified experts. Sources for finding such experts include:

e APS for local experts to assess capacity

¢ Local mental and behavioral health agencies

e Probate Courts referral lists

¢ Local medical school faculty

e Graduate school programs’ psychology faculty
¢ Health care providers, includin